

















CASES 
ARGUED AND DETERMINED 


IN THE 


Supreme Court of the State of Georgia, 


AT MACON, 


JSJOUNE THRM, 1862. 





Preseyt—JOSEPH H. LUMPKIN, 
RICHARD F.' LYON, | rooms 
CHARLES J. JENKINS, 





BrIiGHAM, KEetiy & Company, plaintiffs in error, vs. R. R. 
SLAPPEY, defendant, and BrigHaM, KELLY & CoMPANY 
vs. CHARLES E, ‘TAYLOR. 


1. Where the cause of action against two defendants is essentially a tort, 
a wrong independant of a contract, it cannot be brought so as to bring 
one of the defendants from the county of his residence. 


Plea to the jurisdiction, in Bibb Superior Court. Decided | 
by Judge LAMAR, at June Term, 1860. 


It was agreed that these cases should be heard together. 

R. R. Slappey brought his action on the case, to Bibb Su- 
perior Court, against Brigham, Kelly & Company, of Chat- 
ham county, and Carhart, Brother & Company, and others, 
of Bibb county, as common-carriers, to recover damages for 
the loss of his cotton shipped on board the steamboat Charles 
Hartridge, (of and in which the declaration alleges the de- 
fendants were owners and partners,) to be carried from the 

(309) 











310 


SUPREME COURT OF GEORGIA. 








Brigham. Kelly & Company vs. Slappy. 





Buzzard Roost, on the Ocmulgee river, to the city of Savan- 
nah, and which was never delivered, being lost on the voyage, 


as it is all 
fendants, 
unseawort 


Charles 
same defe 


for the conversion by defendants of forty-seven bales of cot- 


ton, and 


counsel for defendants in error, amended his writ by adding 


a count in 


tions in the first case. 

It was admitted that the defendants named in the writs 
were joint and equal owners of the steamer Charles Hart- 
ridge; that she was employed in carrying freight on the 


Ocmulgee 


equal sharers of the profits and losses of said steamer, and 
were jointly and equally interested in the ownership of the 


same, but 


Taylor, (who signed & bill of lading) was the captain of the 


boat and t 
To both 
ants, filed 


time of suit brought he was a resident of Chatham county, 
and that by the Constitution of the State no civil case could 
be tried against him in any other county, unless the same 


was broug 


with other persons. 
The Court overruled the plea in the first action, and also 
in the trover action after the declaratién had been amended 


by adding 


of exceptions assigning as error, 1. The ruling of the Court 
rejecting the plea; and 2. In permitting the trover case to 
be amended by adding the count in case. 


LuoyD, 


B. HI11, contra. 


eged by the unskillful conduct of the agents of de- 
and the unsoundness of the machinery, and the 
hiness of the boat. 

E. Taylor brought to the same Court, against the 
ndants, in the same character, his action of trover 


afterwards, on motion, against the objection of 


case containing allegations,similar to the declara- 


river, as charged; that defendants were joint and 


were not otherwise partners. Also that William 


he agent of the owners. 
of these actions Henry Brigham, one of the defend- 
a plea to the jurisdiction, setting forth that at the 


ht against him as a joint obligor or joint promissor 


the count in case, and defendant tendered his bill 


E. A. Nisser, for plaintiffs in error. 
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By the Court—LumPkIn, J., delivering the opinion. 


According to the views which I entertain of the Act of 
1853-54 as to the right of amendment, I shall discuss the 
broad proposition. Could the actions in these cases have 
been brought in any form which would have enabled the 
plafntiffs to have called the defendants together in the county 
of the residence of either of them? The cause of action is 
for a tort, and not the breach of a contract. It is for a wrong 
independent of a contract. And did the Constitution, until 
amended in 1861, intend that in such a ease, the defendants 
residing in different counties should be sued together? Were 
the words “co-obligors” and “joint promissors” ever un- 
derstood by the profession to apply to tort feasers? And 
this is in reality such a case. The cause of action is the non- 
feasance, misfeasance, or malfeasance of the defendants, as 
joint owners of the ‘steamboat Charles Hartridge. While, 
therefore, we heartily approve of the provision of the new 
Constitution which extends the provision of the old Consti- 
tution to torts as well as contracts, yet we are constrained to 
hold, that in the present suit each defendant was entitled to 
be sued in the county of his residence. 

Accordingly, we reverse the judgment of the Circuit Court 
overruling the plea to the jurisdiction of the Court in Bibb 
county, by Henry Brigham, a citizen of Chatham county. 

Let the judgment be reversed, 
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Mary Doncay, plaintiff in error, vs. Sera R. Taytor 
executor, defendant in error. 


1. A legatee filed a bill against the executor setting forth sundry matters 
in controversy between them, arising under the will, and others dehors 
the will. A consent decree was taken adjusting them all, and in gen- 
eral terms instructing the executor to execute the will. Two years 
after, and when the decree had been partially performed, another lega- ~ 
tee, having no interest in nor connection with the subject matter of 
the suit, caused herself to be made a party defendant with the execu- 
tor, and then without having filed an ayswer, and in the absence of 
any pleadings, setting forth her claim, moved the Court for an order 
requiring the executor to pay her legacy. Held, inadmissible. 


Motion, in Terrell Superior Court. Decided by Judge 
PERKINS, at May Term, 1862. 


At said term, Mary Duncan was, on motion, made a party 
defendant to the cause of Lindsey H. Durham and wife, 
against Seth K. Taylor, executor of A. B. Duncan, and guar- 
dian of the minor children of A. B. Duncan, and her counsel 
then moved the Court to pass the following order: It appear- 
ing to the Court that in accordance with an agreement entered 
into by the parties in the above case, and a decree of this 
Court taken at the May Term, 1860, under said agreement, 
by which it was ordered by the Court that the will of said 
. A. B. Duncan should be carried out by the executor, and a 

division of the estate of said A. B. Duncan should be made 
as directed by the will, which division has been made, except 
the bequest of $1,000, which deceased, by his will, directed 
his executor to pay over to his mother, Mary Duncan; it is 
therefore ordered that the executor pay over said bequest to 
said Mary Duncan. 

The claim to the bequest was based on the following pur- 
ported nuncupative will of A. B. Duncan, a certified copy 
of which was produced to the Court, unaccompanied by the 
order of the Court of Ordinary, admitting it to record : 

















MACON, JUNE TERM, 1862. 313 


Duncan vs. Taylor. 








Groreia, LEE County: 


We, Henry Herrington, Isaac Welch, and Thomas S. 
'Tuggle were present on the 13th October, 1851, at the resi- 
dence of A, B. Duncan during his last illness, of which he 
died during the night of the 15th, at which time, viz., on the 
13th, in perfect possession of his mental faculties, he called 
upon us to take notice of what he was about to say. He now 
wished us to understand that his will and desire was, that 
from the love and affection he bore for his mother, Mary 
Duncan, he wished her to be paid $1,000 out of his estate, 
notwithstanding his written will, and also that my wife, 
Ellen Duncan, shall be an equal sharer with my children in 
all my estate, by putting certain property she holds under a 
deed into hotch-pot. On the night of the 15th, after making 
the above request, he breathed his last. Signed by the three 
witnesses, . 


A certified copy of the prior written will was also before - 
the Court, but in it no mention of this legacy is made. 

The consent decree feferred to in the motion is as follows: 
In accordance with an agreement entered into by the parties, 
we decree that the portion of assets and property of Black- 
shear Byon, deceased, which was not reduced into the pos- 
session of A. B. Duncan during his life, and which has been 
reduced into posssession by L. H. Durham from A. H. Han- 
sell, the administrator thereof, consisting of the following 
negro property, (describing the negroes,) as well also as all 
other assets received by him from A. H. Hansell, adminis- 
trator, shall be held and enjoyed by said Durham, free from 
account, and that all the property, both real and’ personal, as 
well as that which was brought into the marriage by said 
Ellen A. with said A. B. Duncan, as also all the estate of A. 
B., all of which is now in the hands of Seth K. Taylor, exec- 
utor, shall be distributed into three equal parts in accordance 
with the will of said A. B., by five commissioners to be ap- 
pointed by the Chancellor, who shall proceed, in compliance 
with the statute, to make distribution by the first day of Jan- 
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uary next, and that the balance of money found to be due by 
Seth K. Taylor as executor, after allowing him all legal charges 
shall likewise be divided in the same manner. That one third 
part thereof shall be paid over to L. H. Durham in trust for 
his wife, Ellen A. Durham, as her sole and separate estate, 
free from all contracts of her present or any future husband, 
as though she were a feme sole to be disposed of as she may 
direct, by will or otherwise, and the remaining two-thirds be 
distributed to Alexander B. and Mary E. Duncan, the minor 
children of A. B. Duncan, deceased, and that this decree, 
when complied with by Seth K. Taylor, executor, shall dis- 
charge him from all liability as administrator of A. B. Dun- 
can, deceased, and shall be a full cancellation and discharge 
of all the rights of complainants to set up in said bill, and as 
legatees under the will of said A. B. Duncan ; that the appeal 
from the Court of Ordinary caveating said will be dismissed, 
and that said Seth K. Taylor, executor, go on in the legal 
execution of said will. 

The Court refused the order, and counsel for movant 
excepts. 


H. Moreay, for plaintiff in error. 


Vason, Davis & Company, and Strozrer & SmiTH, for 
defendant in error. 


By the Court.—JENKINS, J., delivering the opinion. 


The record does not disclose the reason upon which the 
Court below refused to pass the order or judgment sought by 
the plaintiff in error, but a sufficient one may be found with- 
out either a long or an astute search. Such an one lies upon 
the surface. 

The bill upon which plaintiff in error sought to engraft 
the order was filed to settle certain matters in controversy, 
between Ellen A. Durham and her husband, of the one part, 
and the executor of her former husband, of the other, in which 
this plaintiff in error bad no interest. She was not originally 
a party. A decree predicated upon an agreement between 
the parties, made endente lite, was rendered, adjusting all 
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matters in controversy. Among other things, it was decreed 
that the executor (defendant) proceed to execute the will of 
his testator. 

After this decree had been rendered and partially executed, 
the plaintiff in error came into the Court below and asked to 
be made a party defendant to the bill. No one already a 
party seemed to feel interest enough in the application: to 
resist it, and it was ordered accordingly, just two years after 
what purports, by its terms, to be a final decree. Having 
thus secured a place in the record, she forthwith moved the 
Court for a peremptory order, requiring the executor to pay 
to her a legacy, claimed under a nuncupative will, certified 
by the Ordinary to be on record together with a prior written 
will; and it is this order which the Court below refused to 
grant, to which the plaintiff in error excepted. 

It does not appear that the bill contained any allegation 
relative to her claim. Nor does it appear that she filed an 
answer, in the nature of a cross-bill, setting it forth, nor 
indeed any answer at all. Though nominally a party, she 
was still a stranger to the pleadings. She insists that under 
the direction, that the executor proceed to carry into effect ' 
the will, she has a right to enter the Court, at this side door, 
prove her legacy, and obtain a judgment for its payment 
without more ado. But this general direction must be under- 
stood as having reference to the parties litigant, and to the 
allegations made in the bill. The will requires that the tes- 
tator’s debts be paid, and if the legatee’s application be allow- 
able, upon the same reasoning, any creditor of the testator 
might engraft upon this decree a summary process for the 
eollection of his debt. 

If the claim be not contested there is no necessity for a 
judgment. If it be pleadings, mutual altercations between 
the parties, resulting in an issue, either of law or fact, are 
indispensable. But here, without any: pleading, showing an 
agreement upon certain facts, the Court was asked to ignore 
the jury and pronounce a judgment, as upon an issue of law 
resting in parol. If there be any such practice in Chancery 
we are not aware of it. Let the judgment be affirmed. 
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Mary E. CarmicHaEL, plaintiff in error, vs. JEREMIAH 
Watters, defendant in error. 


1. A married woman having a separate estate settled upon her, with no 
clause of restraint against alienation, executes a mortgage upon her sep- 
arate property, to secure the creditor of her husband, there being no 
proof*of coercion by the husband or fraud or imposition by the cred- 

-itor: Held, that the mortgage is good and binds the separate estate 
of the wife. 


‘In Equity, in’ Dougherty Superior Court. Decision by 
Judge ALLEN, at June Term, 1862. 


Mary E. Carmichael, the plaintiff in error, filed her bill, 
stating that at the time of her marriage with her husband, 
Gilbert C. Carmichael, she was possessed in her own right of 
certain negro slaves, nine in number, mentioned in the bill, 
and that some time after the marriage, her husband, in pur- 
suance of a verbal ante-nuptial contract, conveyed by deed to 
her, for her sole and separate use, the negroes and their in- 
crease. The deed was made on the*4th August, 1845, and 
recorded a few days after in Macon county, the then residence 
of her husband, he, at the time the bill was filed, being a res- 
ident of Savannah. The negroes, from the time of the exe- 
cution of the deed, together with their increase, twenty-three 
in all, worth $15,000 00, have remained her property, and 
they have been so recognized and treated by her husband, he 
having managed them as her trustee and agent. These 
negroes constitute all the property of plaintiff, and are the 
only means of support for herself and children. Her hus- 
band is insolvent and without the means of supporting his 
family. 

The bill further states, that her husband being indebted 
to Jeremiah Walters, the defendant, in the sum of $8,137 00, 
gave to Walters, on the 19th January, 1861, his note or 
draft for said sum, payable at some bank in Savannah, on 
the 23d March, 1862, and that she was directed by her hus- 
band on the same der of the date of the note or draft, to sign 
a paper which she has since learned was a mortgage on the 
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negroes tu secure the payment of the note or draft, and grant- 
ing to Walters the right to take possession of the negroes at 
the maturity of the note, and sell them for its payment, The 
instrument was drawn by Walters’ direction, her husband 
consenting thereto. When the paper was brought to her 
residence her husband was quite sick in bed, and on going 
to his room at-his request, she found one Joseph Felt, a 
Justice of the Peace, present with her husband, the latter 
having the paper in his hands. A few minutes after she 
entered the room her husband said, “ here, Mary, sign this 
paper,” and she at once complied, her husband also signing. 
She was wholly ignorant of the contents of the paper, which 
were not explained to her, nor was it read in her presence. 
She is unable to give a copy of this instrument, as it is in 
defendant’s possession, and has never been recorded, but prays 
that a copy be annexed to the answer of defendant. 

The bill further alleges, that by the terms of the deed from 
her husband to herself, the property is not subject to the debts 
and contracts of her husband, the same being to her sole and 
separate use, thereby creating a restraint upon the power of 
alienation of complainant as to the debts of her husband. 

The deed is appended as an exhibit to the bill, and the 
material part is as follows: Gilbert C. Carmichael conveys 
to complainant, his wife, “for and in consideration of the 
natural love and affection he has and bears to her, as well 
as in consideration of the promises and obligations before 
marriage, for her sole and separate use,” the negroes men- 
tioned in the bill, together with their increase, “all of which 
belonged to his said wife before marriage. To have and to 
hold said property to and for her sole and separate and undi- 
vided use, benefit and behoef, forever.” 

Complainant further charges, that Walters is about to fore- 
close the mortgage for the purpose of levying upon the negroes, 
or that he will endeavor to take possession of the negroes 
under the pretended agreement contained in the mortgage, 
for the purpose of selling them to pay the note of her hus- 
band, and thus unlawfully deprive complainant of her prop- 
erty, and herself and children of their support. 
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The bill states further, that complainant had well hoped 
that Walters would cease his love of filthy lucre, and not 
interfere with her rights in the premises, but so it is, he seeks 
to defraud complainant by pretending that said paper was 
bona fide taken and given. 

The: bill prays that Walters be enjoined from interfering 
with the’ possession of the negroes, or from:levying any fi. 
fas. issued from the mortgage upon the negroes. 

In accordance with the prayer of the bill an injunction was 
_ issued restraining the defendant until the further order of the 
Court. 

The defendant replied to the bill by his answer in the 
nature of a cross-bill, and alleges that in the spring of 1860, 
some time before the making and execution of the note 
and mortgage alluded to in complainant’s bill, having full 
confidence in the business capacity and integrity of Gilbert 
©. Carmichael, the husband of complainant, then doing bus- 
iness as a commission merchant in the city of Savannah, in 
partnership with one McDuffie, under the firm of Carmichael 
& McDuffie, he sent to said Carmichael for sale about one 
hundred and ninety-six bales of cotton, and which was kept 
unsold in hope of an advancing market until the last of De- 
cember, 1860, or the first of January, 1861, at which time, 
defendant wishing to obtain proceeds from the cotton to meet 
a debt. due by him, he wrote to the firm to sell, as he wanted 
the money, and that on the 3d January the firm wrote de- 
fendant, informing him of an offer made for the cotton, but 
which had. not come up to the price asked by them, and 
which they hoped yet to get. A short time after the receipt 
of this letter defendant went to Savannah in order to obtain 
the money, and was informed by Carmichael that the cotton 
was sold on the day the letter to defendant was written, and 
it was agreed that defendant should call the next day, when 
a settlement should be effected. When defendant went to 
Carmichael’s office, according to this agreement, he was told 
by Carmichael that the cotton had not all: been delivered, and 
that a settlement could not then be had. Defendant remained 
in Savannah several days waiting upon Carmichael, who, 
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from day to day, deferred a settlement with respondent, 
assigning various excuses for the delay, at one time telling re- 
spondent, who had gone to his office, that his clerk had been 
called unexpectedly, the night before, to Fort Pulaski, and 
had told him that the key of the safe was left in a certain 
place, but that the clerk must be mistaken as he could not 
find it. During. this time Carmichael was busy in a. pre- 
tended search for the key, and not finding it, declared it im- 
possible to make the settlement then as the papers were all 
locked up in the safe. At another time, he put off defendant 
by telling him that the wife of his partner was in a dying 
state and that he could not attend to business, 

These repeated delays excited the suspicion of respondent, 
which were strengthened by conversation. with his friends, 
and fearing that Carmichael had applied the proceeds of the 
sales to his own use, and being desirous of obtaining as much 
of them ashe could, defendant, without disclosing his sus- 
picions to Carmichael, told him that he wished at that time 
only about $3,000 to meet his debt, and that if Carmichael 
would procure him that amount, a check could be sent to 
defendant for the balance whenever the papers could be 
obtained. This Carmichael promised to do, and after some 
delay actually did do. Itsoon, however, occurred to defend- 
ant that this $3,000 might be the proceeds of the sale of 
seventy-two other bales of cotton, which he had also sent to 
Carmichael, and he then concluded not to leave for home as 
he had intended to do, and as he had informed Carmichael 
he would do. Carmichael having become apprised that de- 
fendant had not left, and doubtless surmising the suspicions 
of defendant, wrote to him, in pencil, “I went to the depot 
to see you and learned that you had declined going up the 
road to-day. As I want to see you, and I am crippled, will 
you please call at my house this evening? I want to see you 
on business before you leave, without fail.” 

Defendant, in compliance with this invitation, went to Car- 
michael’s house, and was then, for the first time, informed 
by him that he had sold the cotton to Caldwell & Company, 
but that they refused payment, having a claim against 
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Carmichael for reclamation, but that he could arrange with 
a friend to get the money that week and would then pay the 
whole amount to defendant. The fact is, the cotton was not 
sold to Caldwell & Company but to T. W. Neely & Company, 
as appears by a copy bill of sales appended to defendant’s 
answer and bill, and defendant is informed by two members 
of the latter firm, and so believes, that they paid to Car- 
michael the amount of said sales, and that no part of it was 
retained on account of reclamation or any other liability. 
Moreover the cotton was sold on the 3d November, 1860, 
and not on the 3d January, 1861,.as stated by Carmichael, 
and part of it had been sold some three or four months when 
the letter of Carmichael & McDuffie, dated 3d January, 
1861, was written. 

Carmichael, having failed to procure the money, promised 
defendant to execute to him a mortgage on some four or ‘five 
negroes of his own, saying, at the same time, that complainant 
would execute, with him, a mortgage to defendant on eigh- 
teen or twenty negroes, her own property. At a subsequent 
interview at Carmichael’s house, complainant being present, 
Carmichael repeated this statement, to which complainant 
assented, and said, “ Yes, I will sign anything Mr. Carmi- 
chael wishes metosign.” In the first of these two interviews 
when Carmichael proposed to have the mortgages executed 
to defendant, it was understood that respondent was to take 
possession of the negroes, and carry them with him to Dough- 
erty county, the place of his residence, but that in the second, 
when complainant was present and gave her consent to exe- 
cuting the mortgage nothing was said about defendant’s right 
to carry off the negroes, but defendant denies that complain- 
aut did not know that such was the contract, and charges 
that she did have knowledge of it, and that in a subsequent 
interview with her, her husband not being present, she begged 
defendant not to carry off the negroes with him, when de- 
fendant replied that possession was half title, and that there 
could be no settlement unless he was permitted to take them, 
to which complainant answered, “ well, if you will, take 
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them with you ; take good care of them and treat them well,” 
which defendant promised to do. 

Defendant had never told complainant that he intended 
to carry off the negroes, and.as such was the contract, and as 
Carmichael had told defendant that he had informed his wife 
of the details of the mortgage and contract, complainant must 
have learned from him his intention in regard tothe negroes. 
In pursuance of the agreement between defendant and Car- 
michael, the latter, at his own house, in presence of com- 
plainant, gave defendant the names and ages of the negroes, 
distinguishing which were his own and which the’ property 
of complainant, and directed his counsel to draw up the note 
and mortgage for the amount due by Carmichael & McDuffie 
on account of the cotton sales, and including the amount‘of 
the expenses incurred by defendant while waiting for Car- 
michael to effect the settlement with him, which Carmichael 
readily admitted that he ought to pay. While the amount 
due defendant was being ascertained, Carmichael admitted 
that the $3,000, which he had paid to defendant were the 
proceeds of the sale of the seventy-two bales of cotton sent 
him by defendant as before described, and that they had been 
sold since defendant’s arrival in Savannah. In consequence 
of this admission, defendant, by the advice of his counsel, 
refunded the $3,000, and received back his cotton, which was 
afterwards sold for $3,700 or $3,800. 

Defendant left the matter of the execution and recording 
the mortgage with his attorneys, both of which were properly 
attended to, and he is at a loss to imagine why complainant 
could not obtain a copy of the mortgage. Defendant was 
not present at the execution of the mortgage, and cannot say 
whether it was read over to complainant or not. Joseph 
Felt, the Justice of the Peace who witnessed its execution is 
since dead, and defendant fears that his death was the induce- 
ment to complainant to file her bill. 

Defendant denies that complainant did not know the con- 
tents of the mortgage, and on the contrary charges that she 
knew all that was contained in it and consented to sign such 
anone. When complainant expressed her willingness to sign 

VoL, Xxx1m—21. 
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anything her husband would ask her to sign, she doubtles , 
was perfectly aware of the. real condition of affairs, and of 
her husband’s fearful liability, and prompted by her affection 
as a wife was willing to surrender her entire estate to save 
him from the consequences of his perfidy. 

Defendant repels the insinuation that he was controlled by 
the love of filthy lucre in securing what had been filched 
from him by base perfidy, and avers, that if Carmichael had 
at first told him that he had made use of defendant’s money, 
‘and had promised to restore it, he would not have thought of 
a criminal prosecution against Carmichael, but that after the 
repeated duplicity of Carmichael he had resolved to proceed 
criminally against him, and was deterred from so doing by 
the advice of his counsel. 

The reason why defendant did not carry off the negroes 
with him is, that they were subject to a prior mortgage held 
by Hiram Roberts, who would not permit the negroes to be 
removed, and it was then agreed that the negroes should be 
delivered to G. W. Wylie, to be held by him for Robertsand 
defendant, and defendant left Savannah thinking this would 
be done. A short time after, however, he received a letter 
from Roberts, stating that Carmichael had not delivered the 
negroes to Wylie. 

Defendant further charges, that complainant had, in law, 
the right to execute the mortgage, and that she did so in good 
faith with full knowledge of all the facts herein statéd, and 
that she so acted to save her husband from the Penitentiary, 
It is further charged, that Carmichael is involved in other 
breaches of trust similar to the case of defendant, and that 
he is insolvent, and that defendant fears he will remove 
both complainant and the negroes beyond’ the limits of the 
State of Georgia. 

The prayer of the cross-bill is, that the defendant’s mort- 
gage may be foreclosed, and the negroes mentioned therein 
be'sold and the proceeds applied according to its terms, and 
that complainant be compelled to give bond with security for 
the forthcoming of the negroes to answer the judgment upon 
the mortgage, or in default thereof that the negroes be deliv- 
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ered to a Receiver to take charge of and hire them out, and to 
keep them subject to the order of the Court in the premises, 
and that, in the meantime, the complainant and ‘her agents be 
enjoined from removing the negroes from without the limits 
of the State. 

This answer and bill was verified on the 9th May, 1861. 

The writings referred to in the bill, are appended as ex- 
hibits, the mortgage being one in the usual form from Car- 
michael and complainant to. defendant and containing an 
agreement of the mortgagors, that if there should be default 
in the payment of the note at its maturity, defendant might 
sell the negroes, according to the act in such cases provided, 
returning the overplus, if, any, to the mortgagees, 

There is an entry of service on defendant’s answer and 
cross-bill on complainant, made by the Sheriff of Chatham 
county with this addition, “I have been unable to find the 
negroes in her possession, and she denies that they are, and 
she refuses to deliver the negroes mentioned within, or to 
give bond as required.” 

The cross-bill was sanctioned, and Judge Allen, at Cham- 
bers, on the 13th May, passed an order requiring complainant 
io give bond not to remove the negroes as her separate prop- 
erty from the State, and to have them forthcoming to answer 
the final decree of the Court, and,.on failure of such bond 
being given, the negroes to be delivered to Hiram. Roberts, 
as Receiver, to be managed and kept by him-subject to the 
order of the Court. an; 

At the June term, 1861, of Dougherty Superior Court, the 
foregoing order was set aside and reversed, on motion of com- 
plainant, on the grounds that no bond had been given by 
respondent, and that the facts stated in his answer cross-bill 
did not authorize the same, with leave to defendant to give 
bond and amend his answer. 

Defendant in consequence gave the bond, and amended his 
answer, by charging that complainant had seereted the 
negroes, and refused to deliver them up, and that’ he fears 
the complainant will remove the negroes, if she! has not 
already done so, beyond the limits of the State. .Tliat the 
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Sheriff of Chatham county had made search for them, and 
could not find them in that county, where they recently were, 
and that defendant believes they have been carried off to 
defeat his recovery under his mortgage. The amendment 
prays an injunction restraining complainant or her agents 
from carrying the negroes out of the State, and the appoint- 
ment of a Receiver, under the direction of the Court, so they 
may be forthcoming to answer the decree upon the mortgage, 

The above amendment having been madeand bond given, 
the Chancellor at Chambers passed an order that the injune- 
tion prayed for issue, and that complainant should give bond 
in the sum of ten thousand dollars, to have the negroes forth- 
coming to answer the decree, and on default thereof, that the 
Sheriff of Chatham, or any other county where the negroes 
may be found, shall seize and deliver them to Hiram Roberts, 
who is appointed Receiver, to take charge of the negroes, to 
hire them out and to account to the Court for the hire. 

At June term, 1862, complainant filed her demurrer, plea 
and answer to the amended cross-bill of respondent. The 
grounds of demurrer are: 1. That the relief sought by de- 
fendant is not authorized by the statute, but makes of said 
answer, if the same is a bill at all, an original and not a 
cross-bill. 

2. For the want of proper parties, Hiram Roberts, a prior 
incumbrancer, and Gilbert C. Carmichael, the trustee of 
complainant, and a joint mortgagor with her, should have 
been made parties, 

3. Because said cross-bill prays no discovery and no pro- 
cess of subpcena, and there is none, or any process of injunc- 
tion thereto attached, and which has ever been served on 
complainant. 

4, For want of equity, and because the bond required of 
complainant by the sanction of, and prayed for in, the bill is 
onerous and illegal. 

5. Because by the admissions of defendant in his answer, 
the mortgage was obtained by fraud, duress and undue influ- 
ence, wherefore she prays that the injunction may be dis- 
solved, and the order appointing a Receiver be rescinded. 
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_ The plea was to the jurisdiction, Complainant, being at 
the filing of the cross-bill, a resident of Chatham, and now 
living in Macon county. 

Complainant for answer says, that before the mortgage 
was executed, defendant was informed of her claim to the 
negroes therein mentioned as hers, and that he might have 
known fully as to'the nature of her claim, as the deed secu- 
ring them to her was recorded, and the original in her pos- 
session, and would have been shown.to defendant had he 
asked for it; and the acceptance by defendant of the mort- 
gage was an acknowledgement of her right to the negroes. 
Admits she knew that the indebtedness of her husband to 
defendant was on account of the sale by him of defendant’s 
cotton, but knows not of the devices used to deceive defend- 
ant. Admits that after learning her husband’s embarrass- 
ments, and after defendant had threatened him with a criminal 
prosecution, and said to her, “that he had Carmichael in his 
power, and would send him to the penitentiary if she did not 
sign the mortgage Carmichael had promised she would give 
him,” she consented to sign, saying as alleged, “TI will sign 
anything Mr. Carmichael wishes me to sign.” Denies any 
knowledge of a contract by which defendant was to get pos- 
session of the negroes to take them with him, but says she 
was informed that her husband: and trustee had agreed to 
hire them to defendant at the first interview, and that she 
was unwilling to assent to this, entered into as it was without 
her knowledge, and endeavored, when she was informed of 
it, to induce defendant to abandon it, because he had the 
reputation of being a hard master. Defendant grew angry 
at her resistance to this unafthorized contract, and began to 
threaten her husband with prosecution, and in her fright and 
alarm, no doubt said, “well, if you will, take them with you, 
but use them well.” Complainant submits that if this was a 
part of the original contract it should be embodied in the 
mortgage, and she finds no stipulation in regard to the hire 
of the negroes to defendant therein contained. It was after 
a demand made by defendant for the possession of the negroes 
that she was informed by him that.it was part of the agree- 
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ment between her husband and defendant, that he was to 
have possession of them. It is true that her husband gave 
defendant the names of the negroes as charged, but this before 
she had any information of the agreement as to the possession 
of the negroes ; knows nothing of the sale of defendant's cot- 
ton, by which the $3,000 was paid to him. The mortgage 
may have been placed on record by defendant’s counsel, but 
she applied through her agent for a copy, and was informed 
by him that no such record could be found in his office by the 
Clerk of the Superior Court of Chatham county. <Avers that 
she did not read over the mortgage at the time of its execu- 
tion, and that she was induced to file her bill by the fraud 
and imposition used towards her by defendant, and not by 
the death of the subscribing witness Felt. 

Admits her willingness to sign arose from the responsibility 
incurred by her husband, as told her by defendant, but insists 
that defendant used the power he induced her to believe he 
had ‘over her husband to extort her signature. Defendant 
having thus obtained her signature, promised to abandon his 
threatened prosecution, which promise he subsequently vio- 
lated to obtain further advantage over complainant and to 
get possession of her negroes, and she denies that he aban- 
doned the prosecution by the advice of his counsel. Admits 
that Roberts had a prior incumbrance on the negroes, but 
knows nothing of any agreement that they should be deliv- 
ered to Wylie. Knows nothing of, and does not believe, that 
her husband is involved in any similar difficulties, and ad- 
mits his insolvency, but denies that defendant was apprehen- 
sive that her husband would take her and the negroes out of 
the State, because he was then confined in the jail of Chatham 
county for debt, and there remained until February last. 
Denies secreting the negroes, or causing them to be secreted, 
nor did she refuse to deliver them-up on any proper demand 
being made for them. If, after their interview, defendant 
had demanded them, she would not have delivered them, 
because he had no right to their possession. Denies that she 
has removed, or contemplates removing them out of the State. 
A portion of them were in Chatham county and another in 
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Bibb, when the sheriff made his return. Some were removed 
because they could be more profitably employed, and would 
be less liable to escape to or be captured by the public ene- 
mies. She;has no recollection of ever saying that the negroes 
were not in her possession, 

After argument upon the demurrer it was overruled, and 
the injunction and order of the Court retained, 

The bill of exceptions states that upon the coming in ot 
the answer, complainant moved the Court to dissolve. the 
injunction, and rescind the order for the appointment of a 
Receiver, which motion the Court refused, and this refusal is 


assigned as error. 


S. P. Hatx,.Vason & Davis, for plaintiff in error. 
L. P. D. WARREN, contra. 
By the Court.—LumPxin, J., delivering the opinion. 


The only question in this record argued before us was 
this: Is the separate estate of Mrs. Carmichael bound by 
the mortgage which she executed to Walters in conjunction 
with her husband? This must be determined by the facts 
admitted in the pleadings. 

It is conceded that Mrs. Carmichael had a separate estate 
in the negroes mortgaged to Walters, That her husband 
had been guilty of a breach of trust, which would have sub- 
jected him to a criminal prosecution and imprisonment. in the 
penitentiary. That his creditor resolved to enforce the law 
unless he was indemnified, and that thus circumstanced, the 
wife, having the absolute power of disposition over her prop- 
erty, with no restraint upon its exercise, mortgaged it to Wal- 
ters to save her husband from the penalty which he had 
incurred by his conduct. What, we ask, is there to interfere 
with this right of alienation ? Or to vitiate its exercise. Did 
Walters misrepresent the case to Mrs. Carmichael? Was there 
any fraud or imposition practiced upon her? Did he feign a 
case which had no reality? Was not the husband in his power? 
And did the wife execute the mortgage to exonerate him, 
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who will say she was wrong? What better use can a wife 
make of her property than to relieve her husband—perhaps 
the father of her children—from disgrace? To attain such an 
end, well might she say, that she was “willing to sign any 
instrument which Mr. Carmichael desired her to sign.” This 
is the language of any true-hearted woman, And we know 
of no principle of law to restrain this natural out-gush of 
affection. "Would it have been justifiable in the mother or 
sister of Mr. Carmichael thus to have interposed? And is 
it the less so in the wife? 

Tt has been held to be law ever since the decision of Lord 
Thurlow, in Hulme vs. Tenant, (1 Brown’s Chancery cases, 
16,) that if the contract of the married woman, neither refer- 
ring to her separate estate, nor professing to bind it, but pur- 
porting merely to bind herself personally, bound her estate, 
and not herself. Thus if a married woman executed a bond or 
signed a promissory note, her execution or signature would 
be worthless if received as evidence of a mere personal engage- 
ment; and the Courts of Equity therefore said, they should 
be evidence of a contract to bind her separate estate. The 
case of Hulme and Tenant was this. A married woman, 
entitled to the rents and profits of real estate for life, joined 
with her husband in executing a bond. Lord Thurlow held 
that her separate estate was made liable by the bond. True, 
Lord Elden frequently expressed his disapprobation of this 
decision. However, it was followed by Sir William Graves 
in the case of Heatly vs. Thomas, (15 Vesey, 596.) This 
was a case of a bond given by the wife as surety, and in 
Bullpin vs. Clarke, (17 Vesey, 365) this was a case of a 
promissory note signed by the wife. 

The principles upon which the engagement of a married 
woman, though not referring to her separate estate, are held 
to bind that estate, may be treated as now clearly settled by 
the judgment of Lord Brougham in the important cases of 
Murray vs. Barbe, 3 Mylne and Keen, and Lord Cotting- 
ham in Owens vs. Dickinson, Craig and Phillips, 48 ; and in 
a more recent decision of Vice Chancellor Wood, in Bolden 
vs. Nicholson, 3 Jurist, N. 8., 884; the Vice Chancellor 
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thus expresses himself: “ Whenever a married woman has 
property settled to her separate use, and she enters into a 
contract by which it clearly and manifestly appears that she 
intends to create a debt as against herself personally—if the 
expression may be used—it will be assumed that she intended 
that the money should be paid out of the only property by 
which she could fulfil the engagement.” 

If then the mere signing of a note as security for Mr. Car- 
michael would bind her separate estate, how much more shall 
the mortgage given by his wife, in his presence, bind her, 
there being neither proof of any coercion by the husband nor 
of imposition nor fraud by the creditor. 

Let the judgment be affirmed. 





JoHN W. Lester, plaintiff in error, vs. THE STaTe, de- 
fendant in error. 


1. A discharge of the jury in a capital case because they are unable to 
agree on a verdict, does not operate as an acquittal of the accused. 


Murder, and plea of former acquittal, in Dougherty Supe- 
rior Court. Decided by Judge ALLEN, at June Term, 1862. 


An indictment was found at December Term, 1861, of 
Dougherty Superior Court against John W. Lester, for the 
murder of Albert G. Owen, and he was put upon his trial at 
the same term. 

The jury being unable to agree upon a verdict, the Court, 
on motion, passed an order reciting the inability of the jury, 
after a long deliberation, to agree, and declaring a mis-trial 
and discharging the jury. It appears from the pleadings 
that the jury were out two- nights and one and a quarter 
days. 

When the case was called at the ensuing June term, and 
before the prisoner was arraigned, his counsel filed a plea of 
autre fois acquit, upon the ground, that the mis-trial was 
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declared by the Court without the consent of the accused, he 
at that time being in jail, and that in consequence he was in 
law acquitted of the crime charged against him. To this 
plea the Solicitor General demurred as. insufficient in law, 
The demurrer also stated that. when the order was passed 
Peter J. Strozier, Esq., one of prisoner’s counsel was present, 
and made no objection to its passage. The Court sustained 
the demurrer, and ordered the plea stricken out and the 
defendant to plead over. To this ruling defendant excepts, 
There was a motion made for a new trial, Lester having 
been found guilty of manslaughter, which was overruled by 
the Court, and defendant excepted, 


L. P."D. Warren, Solicitor General, and H. Moreay, 
for defendant in error. 


P. J. SrrozieEr, for plaintiff in error. 
By the Court.—Lyon, J., delivering the opinion. 


John W. Lester was arraigned for trial in the Superior 
Court of the county of Dougherty, on a charge of murder, 
and said cause was submitted to a jury selected, empannelled 
and sworn to try the same at the December Term, 1861, of 
said Court. After hearing the eyidence and being charged 
with the cause by the Court, the jury were unable to agree 
upon a verdict and were in consequence discharged by the 
Court and a mistrial declared. At the next term of the 
Court, when the case was again called for trial, the accused 
filed his plea of former acquittal, and relied upon the order 
of the Court discharging the jury from the further considera- 
tion of said cause; at the December Term, 1861, without his 
consent to sustain the plea, and upon a hearing of the same 
the presiding Judge overruled the plea. That is the only 
question made by this record for our consideration. 

We are clear that the decision of the Court below was 
right. Whenever the jury in a criminal case like this is 
discharged by the Court from the further consideration of 
the cause, because of the impossibility of the jury’s agreeing 
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ona verdict, or on account of the illness of a juror, the 
prisoner or the Court, such discharge is an absolute necessity, 
arid does not and cannot operate as an acquittal of the ac- 
cused. Goodwin vs. The People of New York, 18 Johns., 
200; The State: vs. McKee, 1 Baily, 651 ; Commonwealth 
vs. Cook, 6 Gray & Rawl., 577; Williford vs. The State, 23 
Ga., 3. e 

Counsel for prisoner read and relied on the case of Rey- 
nolds vs. The State, 3d Kelly, 53. In that case, after the 
cause had been submitted to the jury, the Solicitor General 
without cause entered a nolle prosequi. That this Court held 
in that case, and very justly, operated as an acquittal of the 
accused ; but the question in that case has not the slightest 
affinity or analogy to the one under consideration. The 
learned Judge who delivered that judgment, in his very 
elaborate opinion incidentally referred to the authorities 
and adjudications on the questions now hefore us, without 
giving an opinion of his own on the subject one way or the 
other, and upon a careful consideration of the authorities 
then collected, a candid inquirer cannot but admit that in a 
case of extreme or absolute necessity the jury may be dis- 
charged without the prisoner’s being thereby acquitted. This 
is the exception to the general rule that is conceded by apt 
every adjudicator on the subject. 

Let the judgment be affirmed. 
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JAMES A. BRADFORD, relator, plaintiff in error, vs. THE 
JUSTICES OF INFERIOR Court, defendants in error, 


1. By the Act of 1856, (pamphlet, 405,) the election of County Treasurer 
of Muscogee county is required to be certified and returned to the Ex- 
ecutive Department. 

2. An individual who has been appointed or elected ina manner pre- 
scribed by law, who has a designation or title given him by law, and 
who exercises functions concerning the public, assigned to him by law, 
is a public officer. 

3. The County Treasurer of Muscogee county is an officer of that county. 

Under the Act of 14th December, 1861, entitled ‘‘An Act to authorize 

all volunteers and other troops in the service from this State, to vote 
at all’elections, without reference to the place where they may be in 
service at the time of such elections, and for other purposes,’’ the vol- 
unteers and other troops in the service, from Muscogee county, were 
entitled to vote at their several stations for County Treasurer of Mus- 
cogee county, in the recent January election for county officers. 


> 


Mandamus, in Muscogee Superior Court. Decision by 
Judge WorRILL. ‘ 


The plaintiff in error, as relator, in the name of the State 
of Georgia, made his petition, verified by affidavit, to the 
presiding Judge of the Chattahoochee Circuit, Hon. E. H. 
WokrRILL, setting forth that on the first Wednesday in Jan- 
uary, 1862, at the general election held on that day, in the 
county of Muscogee, he had received a majority of the votes 
polled for the office of County Treasurer, and that on the 
first Monday in February thereafter he appeared before the 
Inferior Court of said county, Robert M. Gunby, Benjamin 
F. Coleman, H. 8. Estes and John Quinn, Esquires, presid- 
ing for the purpose of being qualified as County Treasurer. 
Relator further states, that after several postponements of 
his case, the Inferior Court finally refused to admit him to 
said office, or to qualify him to discharge its duties, although 
it was admitted that at the election in said county he had 
received the highest number of votes, and he therefore prays 
a mandamus nisi, requiring said Justices to show cause at 
the next Superior Court why a mandamus absolute should 
not be granted commanding said Inferior Court to admit 
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him to the office of County Treasurer, and to qualify him 
therefor. 

The mandamus nisi was granted, and served upon the Jus- 
tices, who, at the May Term, 1862, made answer thereto, and 
showed for cause against making the rule absolute, that at 
the election referred to, the relator and Thomas Chaffin, 
senior, were candidates for the office of County Treasurer, 
and that relator did receive a majority of tlhe votes cast in 
the county, but that under the Act of 14th December, 1861, 
there were held on the same Wednesday elections at various 
camps of soldiers in this State, and in the States of Florida, 
Tennessee and Virginia, at which soldiers in the service, en- 
titled to vote for county officers, did so vote, and that Thomas 
Chaffin received a large majority of the votes polled in the 
camps for the office of County Treasurer, and that after con- 
solidating all the votes cast, both in the county and at the 
camps, Chaffin received a majority over relator for said office. 
Respondents further answer, that the returns of all the elec- 
tions held in the county and at the camps were forwarded to 
the Executive Department, and there consolidated, and com- 
missions issued by the Governor to those persons having the 
highest number of votes, and among them a commission 
issued to Thomas Chaffin, Senior, for the office of County 
Treasurer of Muscogee county for the year 1862, which com- 
missions were, according to general usage, sent to respond- 
ents as Justices of the Inferior Court, and they were at the 
same time authorized by the Governor to administer to 
Chaffin the oath of office, and receive from him a bond for 
the faithful performance of his duty as County Treasurer. 

Respondents answer further, that the case was continued by 
consent, on account of the pressure of county. business, until 
the hearing, when, after argument, respondents were satisfied 
they had no jurisdiction to determine cases of contested elec- 
tions, the Act of 22d January, 1852, having empowered the 
Governor of the State to hear and determine all cases of con- 
tested elections for any county officer, and to commission the 
person having the highest number of votes. Having no 
jurisdiction, respondents conceived it their duty to admin- 
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ister the oath of office to Thomas Chaffin, and receive his 
bond in accordance with the directions of the Executive 
Department, which was accordingly done, and now pray to 
be discharged with costs. 

By agreement the case was argued and determined at 
Chambers. After argument had, Judge Worrill refused to 
make the rule nist absolute, and ordered the same to be 
quashed, and that respondents recover of relator the costs, to 
be taxed by the Clerk, and relator excepts. 


Iverson & W1Li14Ms, for plaintiff in error. 
Joun PEAsopy, for defendant in error. 
By the Court.—JENKINS, J., delivering the opinion. 


The respondents, in the Court below, placed their defense 
upon two grounds: Ist, That the relator had not been 
legally elected to the office to which he sought admission. 
2ndly, That if legally elected, there being an incumbent, he 
had mistaken his remedy. 

The first ground is the more important inasmuch as it goes 
to the merits of the relator’s. case. Originally, all County 
Treasurers received their appointments from the Justices of 
the Inferior Courts of the several counties; and so they are 
still appointed in many, probably in a majority of the coun- 
ties. But in the year 1856, by an Act of the Legislature, the 
appointment of County Treasurer for the county of Musco- 
gee, and sundry others, was taken from the Justices of the 
Inferior Courts and given to the people of those counties 
respectively. In other words, the Act provided that from and 
after its passage the County Treasurer for each of the coun- 
ties designated in it should be elected by the qualified voters 
therein residing. By an Act of the 14th December, 1861, it 
is provided, “that all volunteers and other troops, citizens of 
this State, who are now by law entitled to vote, or who may 
at the time of such election, be entitled to vote at any elec- 
tion in this State, except such elections as are not returnable 
to the Executive Department, be and they are hereby entitled 
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to assemble at such place as they may bé stationed at or in 
service, and cast their votes as though they were in their 
proper counties at such elections.” The next section of the 
Act directs how elections shall be conducted and returned in 
such cases, which is not material in this case. The record 
discloses that in the month of January last, in the county of 
Muscogee, and at sundry military posts, at which qualified 
voters of that county, answering to description of “volun- 
teers and other troops, citizens of this State, etc.” were sta- 
tioned, an election was held for county officers, and among 
others, for County Treasurer of Muscogee county. From all 
these different places where elections were holden, and by the 
proper managers, regular returns were made of the votes 
polled. It is conceded that if the votes of soldiers in 
camps, regularly returned, be consolidated with the votes 
polled in Muscogee county, for County Treasurer, one Chaffin 
received a majority of the votes; and that if the votes of 
soldiers in camps be excluded, Bradford, the relator, received 
a majority, and is entitled to the office. Those votes were 
in fact consolidated with the votes polled in Muscogee county, 
and Chaffin admitted to the office. In behalf of Bradford, 
the relator and plaintiff in error, it is insisted that the elec- 
tion of County Treasurer, comes within the exception in the 
act, (which I have italicised) being an election, not return- 
able (by law) to the Executive Department. The respondents 
insist that it is an election so returnable; and this is the 
point upon which this case turns. | 

1. By the Act of 1830, Cobb’s Digest, 236, it is made the 
duty of superintendents of elections held for county officers, 
“to return and certify to the Governor the result of the elee- 
tions for that county.” It is said, however, that at the time 
this Act was passed the County Treasurer of Muscogee county 
was appointed by the Justices of the Inferior Court, and not 
elected by the people, and that therefore there is no direction 
that it shall be certified and returned to the Governor, the 
Act of 1830 being applicable only to elections by the people, 
then authorized by law. To this it is replied, that the Act of 
1856, (pamphlet 405), which transfers the election of this 
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officer for Muscogee county, to the people of that county, 
provides that said elections shall “be subject in all respects 
to'the same rules that other elections for county officers are,” 
That by the Act of 1830, the election for other county offi- 
cers were required in 1856, and still are required to be returned 
to the Executive Department ; and that, therefore, the eleo- 
tion of County Treasurer for Muscogee county, is as much 
required to be returned to the Executive Department, as if it 
were so declared in terms by the Act of 1856. We think 
the reply is conclusive. 

But it is further insisted, that the County “eerear is not 
a county officer, and that, therefore, the Act of 1830 does not 
apply to him. It is urged that originally he was but the 
appointee and servant of the Inferior Court, and not entitled 
to a commission, and that the change in the mode of his ap- 
pointment for Muscogee county, does not change his relation 
to the Court or the county, nor yet the nature of his employ- 
ment. ‘The position, place or office, (whatever be its proper 
designation) was created by a public law, though its duties 
and functions are restricted to the limits of a single county. 
What is an office? It is defined to, be “that function by 
virtue of which a man hath some employment i in the affairs 
of another, as of the king or of another person.” Cowell. 
4 Jacob’s Law Dic., 433. ‘It is said that the word officiwm 
principally implies a duty, and. in the next place the charge 
of such duty; and that it is a rule, that where one man hath 
to do with another’s affairs against his will and without his 
leave, that it is an office, and he who is in it is an officer.” 
Carth. 478, 4 Jacob’s Law Dic. 433. “ Officers are public 
or private; and it is said that any man is a public officer 
who hath any duty concerning the public, and he is not the 
less a public officer where his authority is confined to narrow 
liniits, because it is the duty of his office and the nature of 
that duty which makes him a public officer, and not the 
extent of his authority.” Carth. 479, 4 Jacob’s Law Dic., 
433. | 

2. Certainly, where an individual has been appointed or 
elected, in a manner prescribed by law, has a designation or 
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title given him by law, and exercises functions concerning 
the public, assigned to him by law, he must be regarded as a 
public officer. Itcan make no difference whether he be com- 
missioned by the Chief Executive officer with the authentica- 
tion of the seal of State or not. Where that isgiven it is but 
evidence of his title to the office. This evidence may in some 
cases be of greater and in others of less solemnity.’ We hold, 
thereforé, that a County Treasurer is an officer of the county 
for which he is appointed or elected. 

But it might be conceded, for the argument, that he is not 
a county officer, and still the right of volunteers and other 
troops, citizens of this State, and entitled to vote in his elec- 
tion when at home, but temporarily absent in the military 
service of the country, to vote, under the provisions of the 
Act of 1861, can be demonstrated. That Act does not en- 
title them in terms to vote for public officers, or county offi- 
cers, or State officers, but to vote “at any election” at which, 
if at home, they would be entitled to vote by the existing 
laws. Now, whether the County Treasurer be a county offi- 
cer, an agent, or a servant of the Inferior Court, the process 
by which he is chosen in Muscogee county, is ‘an election,”: 
and in that election the volunteers of Muscogee county would 
be entitled, if at home, to vote. Whether. he ‘be an officer, 
agent, or servant, according to the Act of 1856, as already 
shown, the returns and certificate of his election are required 
to be made to the Executive Department, and therefore this 
election is not within the exception in the Act. Holding 
that the relator must fail on the merits of the case he makes, 
we do not find it necessary to consider the exception taken to 
his remedy. | 

Let the.judgment be affirmed. 


Vou. xxxuI—22. 
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Britton C. Wark, plaintiff in error, vs, THE Stare, de- 
fendant in error. 


1. Costs can not be collected in a criminal case until after conviction. 

2. The Act of 22d December, 1857, that provides as to the county of 
Bibb, that persons arrested under warrant for criminal offences, who 
give bond, etc., shall pay the costs of the magistrates and constables, 
does not apply to a case where the magistrates have refused bail, and 
in which the accused has been subsequently admitted to bail by the 
Judge of the Superior Court upon an application for that purpose by 


writ of habeas corpus. 
8. Where there are different hearings upon a writ of habeas corpus, the 


officers are entitled to their fees for each hearing. 


Murder and bail, in Bibb Superior Court. Decided by 
Judge LocHRANE, at May Term, 1862. 


Counsel for Britton S. Ware, who was in confinement 
under a charge of murder, moved the Court to admit him to 
bail. The Court ordered that he should be admitted to bail 
upon his giving bond, and after paying all costs. The costs 
included those incurred on the committing trial, on two hear- 
ings on habeas corpus, jail fees, reeommitments, guards, etc. 
To this order plaintiff in error excepts. 

Ist. That by the statutes of Georgia no costs can be col- 
lected by the Superior Court, or its officer, on any criminal 
proceeding until after conviction. . 

2d. Because there is no legal authority to collect the costs 
in this case. 

Judge Lochrane makes the following addition to the bill 
of exceptions : 

“Tt being agreed that Ware resides in Twiggs, not Bibb, 
county, and that the sheriff failed to seize his property or 
take security for the costs, the cost I ordered paid rather 
in conformity with the practice of the Courts than by author- 
ity of any statute; by reference to the Act of 1857, the costs 
of the magistrates in the county of Bibb are properly col- 
lectable, and this much of the bill of costs I thought it my 
duty to allow. The costs accruing on habeas corpus were 
incurred by the act of defendant, he was the movant. The 
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officers of Court performed labor by reason of his request 
and on his petition. If they are not properly collected on 
his discharge on giving bail, I doubt their being taxed in the 
bill of costs on the final hearing. The jail fees I allowed, 
believing it right that the terms of the bail should be such 
as would save the county cost, and the officers of Court a 
doubtful collection of fees.” 





, for plaintiff in error. 
L. N. WHITTLE, for defendant in error. 


By the Court—Lyon, J., delivering the opinion. . 


1, By the general law of the State, no costs are recover- 
able from one for an offense against the criminal laws, until 
convicted. Cobb Dig., 857-9, 860-1. 

2. It is urged in support of the judgment of the Court below 
as to the costs of the magistrates and constables; the payment 
of which was ordered by that judgment, that the county of 
Bibb is an exception to the general rule, and the Acts of 22d 
December, 1857, pamphlet page 234, and of 22d January, 
1852, pamphlet page 443, are relied upon in support of 
that position. Those Acts provide, “that when any person is 
arrested under a charge of felony or misdemeanor, under any 
warrant, and enters into a bond, he shall pay the magistrate’s 
and constable’s costs.” We admit that these statutes are an 
exception to the general law; but this case does not fall 
within the exception, and as these statutes are in derogation 
of common right, we cannot by construction extend it’ to a 
case that is not plainly within its import, although we think 
it is within the spirit of the statute. The bond was not 
given to or taken by the magistrate under the arrest; but 
the bail was refused and the accused committed to jail. This 
carried the case out of the provisions of the statute, and 
when the Judge of the Superior Court subsequently upon 
the hearing of the habeas corpus admitted the accused to 
bail, he had no power to put other terms upon him than 
those required by the general law of the land. It was in his 
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discretion to admit to bail or not, but not to impose addi- 
tional burdens. 

3. So we think that the order of the Court for the pay- 
ment of costs was erroneous, except as to the costs that 
accrued upon the hearings of the writ of habeas corpus and 
in that matter we are of the opinion that the officers are en- 
titled to their fees on each hearing, and when the services 
were rendered by the sheriff, that he is entitled to the fees 
allowed by law to sheriff’s for such service, and not to those 
of a constable, although the same service might have been . 
rendered by a constable. 

Let the judgment be reversed. 
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W. T. WALLs and wife, e¢. al., plaintiffs in error, vs. THOMAS 
S. GARRISON, ef. al., administrators, defendants in error. 


A testator bequeathed as follows: ‘‘I give and bequeath to my beloved 
wife, Mary Bird, the whole of the balance of my estate, and will that 
my mother, Susan Bird, live with her and be supported out of the 
same as long as she should live; and should my wife, Mary, die with- 
out a natural heir of her body, it is my will and desire that the whole 
of my estate go to my brother, William B. Bird:’’ Held, that Mary 
Bird took an absolute unconditional estate in the property. 


In Equity, in Carroll Superior Court. Decision by Judge 
HAmmMonp, at Chambers, on 13th June, 1862. 


Plaintiffs in error brought their bill in equity to Carroll 
Superior Court, in which they allege that they are entitled, 
as the heirs-at-law and children of William Bird, who took 
an estate in remainder, under the will of Pue Bird, to the 
possesion of certain negroes and other property’in the posses- 
sion of defendants in error, who set up a claim to the prop- 
erty as the administrators of Mary Avery, deceased. 

(341) 
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The bill alleges that Pue Bird departed this life in Putnam 
county, in the year 1827, leaving a will containing the fol- 
lowing item: “I give and bequeath to my beloved wife, 
Mary Bird, the whole of the balance of my estate, and will 
that my mother, Susan Bird, live with her, and be supported 
out of the same as long as she should live; and should my 
my wife, Mary, die without a natural heir of her body, it is 
my will and desire that the whole of my estate go to my 
brother, William B. Bird, and that my brother, William B. 
Bird be appointed my ex.” 

Mary Bird, the widow of testator, took possession of the 
property, consisting of several negroes and other personalty, 
under the will, and intending to defraud William Bird and 
his children of their rights under the will, she, in 1830, sold 
certain of the negroes to one Thomas Espy, for the sum of 
$1,000 00, who carried them out of the State, and that she 
also sold the other negroes to certain persons unknown, for 
th@sum of $1,000 00. 

Mary Bird afterwards married one Avery, who died, leav- 
ing her surviving him. 

That Mary Avery, herself, died childless in Carroll county, 
in 1861, having in her possession at the time of her death 
several negroes and other property, the whole forming an 
estate of about $10,000 00, which property she had bought 
with the proceeds of the sale of the negroes mentioned in the 
will, and fraudulently sold by her to defeat the interest of 
those in remainder. Complainants are all the children of 
William Bird, (the female part of them,) who died in 1846, 
and entitled by right of representation to the legacy in the 
will of Pue Bird. 

The property held by Mary Avery, at her death, is in the 
hands of defendants in error, who have been appointed tem- 
porary administrators of her estate, and the bill prays a dis- 
covery of the facts charged, and a decree against defendants 
ordering them to deliver up the property to complainants, 
and to account for all the estate devised in the item of the 
will of Pue Bird. 

To this bill defendants filed a general demurrer for want 
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of equity, which, by agreement, was heard before Judge 
Hammond, at Chambers, who, after argument had, sustained 
the demurrer, and dismissed the bill, and this is the error 
complained of. 


FrieLDERr, for plaintiff in error. 
MERRILL, contra. 


By the Court.—JENKINS, J., delivering the opinion. 


The dispositive words in the will of Pue Bird are, “I give 
and bequeath to my beloved wife, Mary Bird, the whole of 
the balance of my estate; * * and should my wife, Mary, 
die, without a natural heir of her body, it is my will and 
desire that the whole of my estate go to my brother, William 
B. Bird.” Upon the death of Mary Bird, leaving no lineal 
descendant surviving, is this limitation over good? This is 
not an open question in Georgia. In Hollifield, adm’r, vs. 
Stell, 17 Ga. R., 280; Childers vs. Childers, 21 Ga. R., 377, 
and Brown and others vs. Weaver and others, 28 Ga. R., 
378, it is held that these and other equivalent words create 
an estate tail, under the statute de donis conditionalibus, and 
therefore under our Act of 1821, Cobb’s Digest, 169, vest in 
the first taker an absolute unconditional estate, unless there 
be superadded words excluding the idea of an indefinite fail- 
ure of issue. Are there such words in the clause under con- 
sideration ? 

It is contended that the limitation over, to a person in being, 
has that effect. But on that point it is expressly ruled other- 
wise in Hollifield, administrator, vs. Stell, supra, wherein sev- 
eral authorities sustaining the ruling are cited. 

It is also insisted that the qualifying word natural (“ nat- 
ural heir of her body”) has a restrictive effect, limiting the 
contemplated failure of issue to those springing immediately 
from the body of Mary Bird; in other words, to her chil- 
dren. But we are aware of no authority for this. The word 
natural has in law no technical meaning—nor indeed does 
usage, what we call common parlance, assign it any special 
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meaning in such a connection. It is sometimes applied to 
the word child to signify one born out of wedlock, but it 
would be preposterous to suppose that the testator contem- 
plated a provision for such a child. Strip the words ‘ heir 
of her body” of their technical meaning, and they would 
seem more restrictive to a descendant in the first degree than 
do the words “natural heir.” In Carraway vs. Smith, 28th 
Ga. R., 542, the same form of expression was used, and no 
importance whatever was attached to the word “ natural.” 
The case was held to be within the rule of Childers vs, Chil- 
ders, supra, wherein that word did not occur. We regard it 
a word uselessly thrown in, to which the testator himself prob- 
ably attached no definite idea, unless it were the exclusion of 
collateral heirs, which would have been as effectually done 
without it. In this view the plaintiffs in error were not en- 
titled to the relief sought, and this being apparent upon the 
face of the bill; a general demurrer was properly sustained. 
Let the judgment be affirmed. 





JAMES H. GrorGs, plaintiff in error, vs. THE Boarp oF 
EpvucatTIon, etc., defendants in error. 


1. Where there are several Acts of the Legislature passed upon the same 
subject matter, in construing a particular section of one of them, where 
the grammatical construction is doubtful, the general intent of the Leg- 
islature will control both the literal or strict meaning of words, so as 
to effectuate the objects of the law. 


Mandamus, in Spalding Superior Court. Decision by 
Judge FLoyp, at May Term, 1862. 


Plaintiff in error being a school teacher in Spalding county, 
in 1861, had, amongst his scholars, a number of children 
whose parents were in indigent circumstances and unable to 
pay for their tuition. Plaintiff taught these children with 
the same care and ability as he bestowed on other scholars 
who were engaged in the like studies. At the end of the 
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year he made out his account for the tuition of these children, 
against the Treasurer of the Board of Education, of Spalding 
county, charging for teaching them the same rates as he did 
for teaching other children who pursued the same studies, 
Plaintiff had been examined by the Board and found compe- 
tent to teach the branches charged for. On presenting the 
account to the Board, they refused to allow but a part of the 
same, holding that plaintiff could charge but eight cents per 
day for teaching these children. 

Plaintiff then filed his petition for the writ of mandamus 
to issue to defendants in error, requiring them to allow and 
pay his account, stating the above facts which were admitted 
by the defendants in their answer to the mandamus nisi. 

Upon the argument in the Superior Court, the Judge de- 
cided that plaintiff, under the law for teaching poor children 
in the elementary branches, or in geography and grammar, 
or in both, could charge but sixteen dollars per year, and 
that the statute of 1859 so far repealed the Act of 1857 as to 
reduce the price of teaching poor children to sixteen dollars 
per year. 

This decision is the error complained of. 


Stewart, and Doyau & Cook, for plaintiff in error. 
7 


ALFORD, contra. 
By the Court—Lumrxy, J., delivering the opinion. 


By examining the Acts of 1857-8-9, there seems to be some 
confusion in the Jegislation of the State. The General Assem- 
bly seems to have jumbled together, the education of poor 
children and a common school educational system. Still, we 
think that the maximum amount of compensation allowed for 
children, entitled to the benefits of the public school funds, 
should in no case exceed the sum of sixteen dollars. The third 
section of the Act of 1859, (Pamphlet Acts, page 29,) is an 
extension of the second section of the Act of 1858, (Pamphlet 
Acts, 49,) as to the branches to be taught, and at the same 
time a limitation of the fifth section of the Act of 1857, 
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(Pamphlet Acts, page 10,) as to the compensation to be 
allowed. 

The third section of the Act of 1859 reads thus: “ That 
the words elementary branches wherever occurring in the Act, 
of which this is amendatory, shall be construed to mean spell- 
ing, reading, writing and,arithmetic; but children entitled 
to the benefits of the public school funds shall not be debarred 
from pursuing the studies of English grammar and geogra- 
phy, the tuition of which shall be paid for out of said funds, 
provided said tuition shall not exceed the rates of sixteen 
dollars per annum.” 

It has been ingeniously argued by Mr. Cook, that “tui- 
tion” in this section, applies to the branches of ‘English 
grammar and geography,” and this construction perhaps 
would do no great violence to the language. But we rather 
think, perhaps, in strictness of meaning, it relates to “ the 
children,” used in the previous part of the sentence or section, 
and not to the study of “English grammar and geography.” 
At any rate we are quite sure that the Legislature never 
could have intended to pay extra compensation for these 
studies beyond the sixteen dollars allowed for the elementary 
branches previously enumerated. 

Let the judgment be affirmed. 
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